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Z, § 226.4(c)(2), 15 U.S.C.A. foll. § 1700, in
that charge did not vary over time or relate
to amount of total bill but was one time
flat fee to cover increased costs to compa-
ny resulting from being forced to carry
outstanding bill on its books and records.

See publication Words and Phrases
for other judicial constructions and
definitions.

4. Consumer Credit ¢=54

Fact that charge by ambulance compa-
ny to its customers of additional §5 if they
did not pay by cash or check at time servic-
es were rendered was labeled a “time pay
price differential” did not affect its under-
lying nature as a ‘“late payment charge”
exempt from reach of Truth in Lending
Act, § 102 et seq., 15 U.S.C.A. § 1601 et
seq., under Truth in Lending Regulations,
Regulation Z, § 226.4(c)(2), 15 U.S.C.A. foll.
§ 1700.

C. Stephen Trimmier, Trimmier & Pate,
Birmingham, Ala., for plaintiff-appellant.

Douglas J. Centeno, Schoel, Ogle & Ben-
ton, Birmingham, Ala., for defendant-appel-
lee.

Appeal from the United States District
Court for the Northern District of Ala-
bama.

Before RONEY and HATCHETT, Circuit
Judges, HENDERSON, Senior Circuit
Judge.

PER CURIAM:

[1] In this case of first impression, we
hold that an ambulance company which
charges its customers an additional $5.00
when they do not pay by cash or check at
the time services are rendered is not sub-
ject to the Truth-in-Lending Act, 15 U.S.
C.A. § 1601 et seq. The district court con-
cluded correctly that “[a] small flat charge
for the bookkeeping cost of processing de-
layed payment in no way geared to the
amount of the bill, simply does not impli-
cate Truth-in-Lending.”
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[2] Initially, we find persuasive the dis-
trict court’s rationale that the ambulance
company is not extending “credit” within
the meaning of 15 U.S.C.A. § 1602(e). The
company does not grant a right to defer
payment of a debt or to incur debt and
defer its payment. It simply assesses a
charge in light of the customer’s failure to
pay the company at the time the service is
performed, in accordance with customary
policy.

[3,4] Moreover, we hold that the
charge in issue is not a “finance charge”
within the meaning of the Act, but rather is
more in the nature of a ‘“late payment
charge” exempt from the Act’s reach under
12 C.F.R. § 226.4(c)(2) (“Charges for actual
unanticipated late payment, for exceeding a
credit limit, or for delinquency, default, or
a similar occurrence.”). The charges do
not vary over time or relate to the amount
of the total bill; it is a one-time flat fee to
cover the increased costs to the ambulance
company resulting from being forced to
carry the outstanding bill on its books and
records. The fact that it is labelled a “time
pay price differential” does not affect its
underlying nature. See Bright v. Ball Me-
morial Hospital Association, 616 F.2d 328
(7th Cir.1980).

AFFIRMED.
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U.S. INTERNATIONAL TRADE COM-
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excluding its products for ten years. The
Court of Appeals, Friedman, Circuit Judge,
held that: (1) evidence sustained ITC deter-
mination that exclusion order rather than
cease and desist order was necessary; (2)
evidence sustained Commission’s determi-
nation that exclusion order should run for
the amount to time it would have taken
foreign manufacturer to create the manu-
facturing process involved; (3) evidence
sustained finding that it would have taken
foreign manufacturer ten years to indepen-
dently develop the technology; and (4)
court did not have jurisdiction to review
Commission’s refusal to declassify certain
information.

Affirmed in part and dismissed in part.

1. Customs Duties =22

International Trade Commission has
broad discretion in selecting the form,
scope and extent of remedy for unfair
methods of competition in violation of 19
U.S.C.A. § 1337 and judicial review of the
Commission’s choice of remedy is limited.
Tariff Act of 1930, § 337, 19 U.S.C.A.
§ 1337.

2. Customs Duties &=22

Evidence supported decision of Inter-
national Trade Commission that only appro-
priate remedy against foreign manufactur-
er’s misappropriation of trade secrets was
a ten-year exclusion order and that a sim-
ple cease and desist order would not be
sufficient in view of the interrelationships
between the trade secrets misappropriated
and the technology involved and in view of
the fact that six trade secrets were misap-
propriated. Tariff Act of 1930, § 337, 19
U.S.C.A. § 1337.

3. Customs Duties 22

International Trade Commission prop-
erly concluded that proper period of exclu-
sion for foreign manufacturer which had
misappropriated trade secrets was the time
it would have taken for the foreign manu-
facturer to create the manufacturing pro-
cesses involved in the misappropriation and
not merely the time it would have taken the
foreign manufacturer to discover each par-

ticular trade secret independently and with-
out regard to the total process involved.
Tariff Act of 1930, § 337, 19 U.S.C.A.
§ 1337.

4. Customs Duties ¢=22

Evidence sustained International Trade
Commission’s conclusion that it would have
taken foreign manufacturer ten years to
independently develop the technology
which it obtained by misappropriating
trade secrets and that ten years was thus
the appropriate duration of an exclusion
order directed to the foreign manufacturer.
Tariff Act of 1930, § 337, 19 U.S.C.A.
§ 1337.

5. Customs Duties 22

International Trade Commission prop-
erly directed that ten-year exclusion order
directed at foreign manufacturer which had
misappropriated trade secrets should begin
to run from the date of Commission’s or-
der, not the date of misappropriation. Tar-
iff Act of 1930, § 337, 19 U.S.C.A. § 1337.

6. Customs Duties ¢=85(1)

Court of Appeals for the Federal Cir-
cuit did not have jurisdiction to review, as
part of Court’s review of exclusion order,
International Trade Commission’s refusal
to declassify certain information. 28 U.S.
C.A. § 1295(a)(6).

Thomas V. Heyman, Dewey, Ballantine,
Bushby, Palmer & Wood, of New York
City, argued, for petitioner. With him on
brief were Saul P. Morgenstern and Claire
Ann Koegler. Steven H. Bazerman and
Julius Rabinowitz, Kuhn, Muller & Bazer-
man, of New York City, of counsel.

Judith M. Czako, Office of the Gen.
Counsel, Washington, D.C., argued, for re-
spondent Intern. Trade Com’n. With her on
brief were Lyn M. Schlitt, Gen. Counsel
and Michael P. Mabile, Asst. Gen. Counsel.

H. Blair White, P.C., Sidley & Austin,
Chicago, Ill., argued for respondent Union
Carbide. With him on brief were David T.
Pritikin, Rex E. Lee, Richard E. Young,
Sidley & Austin, Washington, D.C., C.
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Frederick Leydig, Homer J. Schneider,
Charles S. Oslakovic, Mark E. Phelps, Ley-
dig, Voit & Mayer, Ltd., of Chicago, Ill.,
and Thomas I. O’'Brien, Clyde V. Erwin,
Union Carbide Corp., Danbury, Conn.

Before FRIEDMAN, Circuit Judge,
NICHOLS, Senior Circuit Judge, and BIS-
SELL, Circuit Judge.

FRIEDMAN, Circuit Judge.

This petition to review challenges (1)
aspects of a remedial order the United
States International Trade Commission
(Commission) entered in a proceeding under
section 337 of the Tariff Act of 1930, 19
U.S.C. § 1337 (1982), and 19 U.S.C. § 1337a
(1982), and (2) the Commission’s refusal to
declassify confidential information that had
been submitted during the Commission pro-
ceedings pursuant to a protective order.
We affirm the challenged portions of the
remedial order and dismiss the challenge to
the refusal to declassify as an issue over
which we have no jurisdiction.

I

A. In response to a complaint filed by
respondent, Union Carbide Corporation
(Carbide), the Commission in October 1983
initiated an investigation to determine
whether the petitioner, Viscofan, S.A. (Vis-
cofan), had committed unfair methods of
competition and unfair acts in violation of
section 337. The alleged unfair practices
consisted of the importation and selling by
Viscofan, a Spanish corporation, of certain
skinless sausage casings. Carbide’s com-
plaint to the Commission alleged that Vis-
cofan had manufactured the casings by
processes that (1) violated two of Carbide’s
patents, and (2) involved trade secrets of
Carbide that Viscofan had misappropriated.
Carbide is one of the two major American
manufacturers and sellers of skinless sau-
sage casings.

The Commission consolidated this investi-
gation with another investigation it previ-
ously had instituted, involving similar
claims of patent infringement (but no claim
of misappropriation of trade secrets) made
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by the other major American manufacturer
and seller of skinless sausage casings, Tee-
pak, Inc. (Teepak). No issues relating to
the Teepak investigation are involved in the
case before us.

In its opinion, the Commission stated
that the

general manufacturing process for skin-
less sausage casings as practiced by each
of the parties to these investigations in-
volves three distinct manufacturing oper-
ations: (1) chemical preparation, which
involves the manufacture of viscose from
natural cellulose fibers; (2) simultaneous
regeneration of the cellulose and continu-
ous formation of accurately-sized cellu-
lose tubes in extrusion machines, includ-
ing drying the extruded casing under
carefully controlled conditions and wind-
ing it onto reels of semi-finished material
called “flat stock;” and (8) shirring,
which is a finishing operation during
which lengths of flat stock are finely
pleated and compressed into short, self-
supporting, tubular sticks. [Footnote
omitted.]

The Commission further stated:

Meatpackers use skinless sausage cas-
ings to make sausage products by sliding
a stick of shirred casing over the stuff-
ing tube or horn of a sausage stuffing
machine and pumping a meat emulsion
into the stick as it de-shirrs, or extends.
The meat-filled casing is twisted at inter-
vals to define individual sausages or
links. The long chain of links produced
is cooked, after which the casing is nor-
mally removed, and the resulting product
is sold as “skinless” sausages or frank-
furters. [Footnote omitted.]

Following a hearing, the administrative
law judge in July 1984 rendered a 363-page
initial decision holding that Viscofan had
violated section 337 and 19 U.S.C. § 1337a
by (1) infringing a valid patent owned by
Teepak, and (2) misappropriating Carbide’s
trade secrets. He determined that Visco-
fan had misappropriated six of those trade
secrets.

The Commission stated:
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The ALJ found all the other elements of
a violation of section 337 to exist in each
investigation. The ALJ also determined
that respondent Viscofan had failed to
prove its affirmative defenses of patent
misuse and unclean hands, wherein it
alleged that complainants Teepak and
Union Carbide had conspired to monopol-
ize the manufacture of skinless sausage
casings in the United States by means of
illegal patent pooling, cross-licensing,
price-fixing, and predatory behavior.

The Commission declined to review the
initial decision, which thereby became the
agency’s final decision. The Commission
then considered the relief stage of the pro-
ceedings and received submissions on the
relief and public interest aspects of the
case from the parties and others.

The Commission’s final order, which be-
came effective in January 1985, excluded
“from entry into the United States for the
remaining term of the patent” “[sJmall cali-
ber sausage casings manufactured abroad
in accordance with the process disclosed” in
the Teepak patent. It provided that per-
sons desiring to import such casings “may
petition the Commission to institute” fur-
ther proceedings to determine whether the
casings sought to be imported fell within
the bar of the preceding paragraph.

Paragraph 3 of the Commission’s order,
the validity of which is a major issue before
us, “excluded from entry into the United
States for ... ten (10) years from the date
of this order” “[s]mall caliber cellulose sau-
sage casings manufactured by Viscofan”
or any affiliated company or related busi-
ness entity.

The Commission explained at considera-
ble length the reasons that led it to adopt
paragraph 3, which we discuss in some
detail in part II, infra. Here we merely
summarize the Commission’s reasoning.

The Commission rejected Viscofan’s con-
tention that “a cease and desist order is the
only appropriate remedy in a trade secrets
investigation....” It stated that because
there was no way in which it could deter-
mine from the finished casings whether
they had been manufactured by processes

using the misappropriated trade secrets,
and because it could not police Viscofan’s
manufacturing operations in Spain to deter-
mine whether the misappropriated secrets
were being used, an exclusion order was
“the only remedy that promises to be rea-
sonably effective.”

In setting the period of exclusion at 10
years, the Commission stated that the nor-
mal period of relief in a trade secrets mis-
appropriation case is the time it would take
the misappropriator “independently to de-
velop the technology using lawful means.”
It rejected Viscofan’s contention that the
proper basis for ascertaining that period
was the time it would have taken Viscofan
to discover each trade secret separately,
because ‘“‘this approach ignores the interre-
lationships between and among the trade
secrets and technology involved” and the
fact that Viscofan had misappropriated six
such interrelated trade secrets. The Com-
mission concluded that it should “consider
a single independent development time” for
the six misappropriated trade secrets to-
gether. On the basis of the evidence Car-
bide submitted and Carbide’s arguments
regarding the time necessary independent-
ly to develop an integrated manufacturing
process without the benefit of the six mi-
sappropriated trade secrets, the Commis-
sion concluded that its “remedial order
should apply for a period of ten years.”

Finally, the Commission concluded that
the 10-year period of exclusion should run
from the date of its order rather than, as
Viscofan argued, from the date of the mis-
appropriation of the trade secrets. It stat-
ed: “The facts of this investigation, partic-
ularly the fact that the misappropriation
involved an actual theft of trade secrets,
support the conclusion that Viscofan
should not be credited with the time be-
tween the misappropriation and the entry
of the Commission’s remedial order.”

B. During the Commission proceedings,
Carbide submitted to the Commission cer-
tain material relating to the circumstances
surrounding the misappropriation of its
trade secrets. This material was submitted
as “confidential business information” pur-
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suant to a protective order of the adminis-
trative law judge that provided for confi-
dential treatment of such information.

Later in the proceedings Viscofan moved
to redesignate this material as nonconfiden-
tial and thus make it a part of the public
record in the case. Viscofan stated that it
wanted to use this information in connec-
tion with a foreign court proceeding. The
administrative law judge denied the motion.

Although the Commission denied review
of the administrative law judge’s initial de-
cision, it granted review of his denial of
Viscofan’s motion to redesignate the mate-
rial as nonconfidential. The Commission
affirmed the administrative law judge’s rul-
ing. It stated that “[t]he proper standard
of review on this issue is whether the ALJ
abused his discretion in denying respondent
Viscofan’s motion” and concluded that
“[t]he ALJ’s decision was reasonable and
not an abuse of discretion. ...”

The Commission stated: “Evidence in a
section 337 investigation is gathered solely
for the purposes of that proceeding. The
statute and rules do not provide any sup-
port for the notion that information should
be declassified because it is sought for use
in a foreign court proceeding.” It pointed
out that the material involved “ ‘expendi-
tures’ of Union Carbide, and thus qualify
as confidential business information within
the literal terms of the rules and the ALJ’s
protective order. Nothing in rule 201.6 as
it existed when the protective order in this
investigation issued, and the subject infor-
mation was produced, limited the type of
‘expenditure’ which would qualify as confi-
dential.”

II

Section 337 requires the Commission,
upon determining a violation of the section,
either to “direct that the articles concerned,
imported by any person violating the provi-
sion of this section, be excluded from entry
into the United States” (subsection (d)) or
to direct any person violating the section
“to cease and desist from engaging in the
unfair methods or acts involved, unless af-
ter considering the effect of such order
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upon the public health and welfare, compet-
itive conditions in the United States econo-
my, the production of like or directly com-
petitive articles in the United States, and
United States consumers, it finds that such
order should not be issued.” (Subsection

(B)).

[1] Under this provision the Commis-
sion has broad discretion in selecting the
form, scope and extent of the remedy, and
judicial review of its choice of remedy nec-
essarily is limited. See Canadian Tarpoly
Co. v. United States International Trade
Commission, 640 F.2d 1322, 1326, 68
CCPA 121, 125, 209 USPQ 33, 35-36 (1981);
Sealed Air Corp. v. United States Inter-
national Trade Commission, 645 F.2d
976, 989, 68 CCPA 93, 107, 209 USPQ 469,
480-81 (1981). As the Supreme Court stat-
ed in the leading case of Jacob Siegel Co. v.
Federal Trade Commission, 327 U.S. 608,
66 S.Ct. 758, 90 L.Ed. 888 (1946), in words
that are equally applicable to this case:

The Commission has wide discretion in
its choice of a remedy deemed adequate
to cope with the unlawful practices in
this area of trade and commerce. Here,
as in the case of orders of other adminis-
trative agencies under comparable stat-
utes, judicial review is limited. It ex-
tends no further than to ascertain wheth-
er the Commission made an allowable
judgment in its choice of the remedy.
... The Commission is the expert body to
determine what remedy is necessary to
eliminate the unfair or deceptive trade
practices which have been disclosed. It
has wide latitude for judgment and the
courts will not interfere except where the
remedy selected has no reasonable rela-
tion to the unlawful practices found to
exist.

Id. at 611-13, 66 S.Ct. at 760 (footnote
omitted). See also Sealed Air Corp., su-
pra, (“it is not the function of a court to
substitute a different remedy of its own
design for that chosen by the ITC, or to
substitute its view of the public interest for
that of the ITC”). 645 F.2d at 989 (foot-
note omitted).
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We evaluate Viscofan’s challenges to
paragraph 3 of the commission’s order, in
the light of these principles.

As noted, paragraph 3 excluded from
entry into the United States for 10 years
from the date of the order skinless sausage
casings manufactured by Viscofan or an
affiliated company. Viscofan -contends
that this provision is (A) overly broad be-
cause it is not limited to sausage casings
manufactured by use of the specific trade
secrets found to have been misappropriat-
ed, and (B) excessively long in duration
because the 10-year period of exclusion (1)
improperly was based upon the time it
would have taken Viscofan independently
to develop the entire sausage casing manu-
facturing process rather than the time it
would have taken Viscofan independently
to discover separately each of the misap-
propriated trade secrets, and (2) should
have run not from the date of the Commis-
sion’s order but from the date of the misap-
propriation.

[21 A. 1. In rejecting Viscofan’s con-
tention that the only appropriate remedy
against the misappropriation of trade se-
crets would be a cease and desist order
barring Viscofan from importing sausage
casings made by a process that utilized the
particular trade secrets Viscofan had mi-
sappropriated, the Commission justifiably
concluded that such an order would not
effectively correct the violations found.

The Commission pointed out that “there
is no means by which we can determine
from the casings whether they were manu-
factured by a process which incorporates
the misappropriated trade secrets.” It not-
ed that “Viscofan has represented that it
can put into operation a separate produc-
tion line, which does not incorporate the
misappropriated trade secrets, use only
that line for U.S. production, certify each
shipment, and open its plant to inspection
by Commission-appointed experts to ensure
that it is not using the misappropriated
trade secrets.” The Commission conclud-
ed, however, that this would be an unsatis-
factory and impossible method for insuring

compliance with a cease and desist order

because
on the record in this investigation the
Commission cannot confidently base the
remedy on Viscofan’s assurances, and
the Commission has neither the jurisdic-
tion nor means to conduct plant inspec-
tions in Spain. Therefore, exclusion is
the only remedy which promises to be
reasonably effective.

Moreover, as the Commission also point-
ed out, Viscofan’s position not only would
not provide a practical, effective method
for insuring that the sausage casings Vis-
cofan imported would not be made by pro-
cesses utilizing the misappropriated trade
secrets, but also “ignores the interrelation-
ships between and among the trade secrets
and technology involved, as well as the
ALJ’s conclusion that six specific trade se-
crets were found to have been misappropri-
ated. ... The trade secret aspects are not
independent of the non-trade-secret aspects
of the technology involved.”

Considering all the circumstances, we
cannot say that the Commission had not
“made an allowable judgment in its choice
of the remedy” in adopting a 10-year ex-
clusion order rather than a cease and desist
order, or that “the remedy selected has no
reasonable relation to the unlawful practic-
es found to exist.” Jacob Siegel, supra,
327 U.S. at 612-13, 66 S.Ct. at 760.

Viscofan argues that in trade secret liti-
gation, a normal remedial order bars the
misappropriator from using only the partic-
ular secrets he has taken. The cases upon
which it relies, however, all involved pri-
vate litigation and did not implicate the
important public interest considerations im-
plicated in a Commission proceeding under
section 337. In the language of the stat-
ute, that proceeding is designed to protect
American industry from “[u]nfair methods
of competition and unfair acts in the impor-
tation of articles into [or their sale in] the
United States ... the effect or tendency of
which is to destroy or substantially injure
an industry, efficiently and economically
operated, in the United States, or to pre-
vent the establishment of such an industry,
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or to restrain or monopolize trade and com-
merce in the United States....”

2. Viscofan further argues that it is
entitled to petition the Commission to show
that sausage casings it wants to import
have been made by processes that do not
utilize misappropriated trade secrets.
Pointing to the provision in the portion of
the order excluding goods made by pro-
cesses that infringe the Teepak patent that
permits Viscofan to demonstrate to the
Commission that particular processes do
not infringe, Viscofan apparently believes
that the lack of a similar provision in the
trade secrets portion of the order bars it
from seeking such relief from the Commis-
sion with respect to trade secrets.

At oral argument, however, Commission
counsel stated that Viscofan could seek
such relief pursuant to section 211.57 of
the Commission’s rule. That section pro-
vides that “[w]henever any person believes
that changed conditions of fact ... require
that a final Commission action be modified
or set aside, in whole or in part, such
person may file with the Commission a
motion requesting such relief.” 19 C.F.R.
§ 211.57(a) (1985). Moreover, paragraph 6
of the order provides: ‘“The Commission
may amend this Order in accordance with
the procedure described in section 211.57 of
the Commission’s Rules of Practice and
Procedure (19 C.F.R. § 211.57).”

There is nothing in the Commission’s or-
der that precludes Viscofan from filing
with the Commission a petition for an ex-
ception to paragraph 3 of the order to
permit Viscofan to import sausage casings
manufactured by processes that do not in-
volve or depend upon the trade secrets
Viscofan misappropriated. If Viscofan can
demonstrate to the Commission’s satisfac-
tion that it has developed and will continue
to use manufacturing processes totally un-
tainted by the trade secrets it misappropri-
ated, there is no reason to think that the
Commission would not permit Viscofan to
import the product.

[31 B. 1. In setting the length of the
order at 10 years, the Commission correctly
recognized that “the duration of relief in a
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case of misappropriation of trade secrets
should be the period of time it would have
taken respondent independently to develop
the technology using lawful means.” The
Commission concluded that in the circum-
stances of this case the basis for determin-
ing the development time was the time it
would have taken Viscofan to create the
manufacturing processes involving the mi-
sappropriated trade secrets and not, as Vis-
cofan urged, the time it would have re-
quired Viscofan to discover each particular
trade secret independently and without re-
gard to the total process. Here, as in the
case of the Commission’s decision to adopt
an exclusion rather than a cease and desist
order, we cannot say the Commission
abused its discretion or that this aspect of
the order is not supported by substantial
evidence.

Viscofan misappropriated six specific
trade secrets of Carbide. The Commission
stated that “to issue a remedial order
based on the time necessary to develop
each such aspect would ignore the fact that
Viscofan had the benefit of the entire ma-
chine, system, or set of standards, includ-
ing non-trade-secret elements, which it had
misappropriated, from which to work in
developing its ‘new technology.” The trade
secret aspects are not independent of the
non-trade-secret aspects of the technology
involved.” The agency justifiably conclud-
ed “to consider a single independent devel-
opment time for the six trade secrets found
by the ALJ to have been misappropriated.”

There was conflicting evidence regarding
the time it would have required Viscofan
independently to develop its own technolo-
gy without the benefit of the misappropri-
ated trade secrets. Viscofan’s witnesses
viewed the independent development of
each of the six misappropriated trade se-
crets as relatively simple tasks that could
have been done in a short period. Carbide,
on the other hand, based upon its witness-
es’ testimony, suggested that “a shirring
technology could be developed in between
nine to twelve years, and an extrusion tech-
nology could be developed in between
twelve to fifteen years.”
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[4] The Commission’s conclusion that it
would have taken Viscofan 10 years inde-
pendently to develop the technology is sup-
ported by the evidence in the record, and
we have no basis for rejecting the Commis-
sion’s determination that that period is the
appropriate duration of the order. As the
Commission explained: “To now conclude
that Viscofan could have developed alterna-
tive technology for the misappropriated
trade secrets in a relatively short time
would be to give it the benefit of having
had the misappropriated trade secrets for a
period of years as a basis from which to
work. We believe that this would be a
wholly inequitable result.”

Viscofan argues, however, that Syntex
Ophthalmics, Inc. v. Novicky, 745 F.2d
1423, 223 USPQ 695 (Fed.Cir.1984), vacat-
ed, — US. —, 105 S.Ct. 1740, 84
L.Ed.2d 807 (1985), reinstated on remand,
767 F.2d 901, 226 USPQ 952 (Fed.Cir.1985),
compels a different conclusion. In Syntez,
this court stated that under governing Illi-
nois law, “an injunction in a trade secret
case must be limited to the appropriate
length of time necessary for the defendant
to duplicate the trade secret by lawful
means.” 745 F.2d at 1435, 223 USPQ at
704 (citations omitted). That is substantial-
ly the same standard the Commission ap-
plied here. Syntexr was a private suit, and
the opinion there did not address the ques-
tion here, which is whether the necessary
development time was that required to de-
velop the complete processes in which the
misappropriated trade secrets were used
rather than the time necessary to discover
each trade secret independently.

In Syntex, the court significantly re-
duced the duration of the 20-year injunc-
tion the district court entered. It did so,
however, because it concluded that the only
evidence upon which the district court
based that injunction—testimony that more
than 20 man-years were spent developing
the misappropriated trade secret—was in-
sufficient to support the injunction, primar-
ily because the 20 man-years actually had
been expended by several people during
only two years. Syntexr does not support
Viscofan’s position that the duration of the

exclusion order should be based upon the
time required to develop each trade secret
separately.

[5]1 2. Viscofan further contends that
even if a 10-year order is appropriate, its
starting date should have been the date of
the misappropriation, which Viscofan con-
tends was not later than January 1979,
rather than the date on which the Commis-
sion’s order became final in January 1985.
Viscofan relies again on Syntex, this time
on the holding there that the maximum
permissible duration of the injunction was
eight years from the misappropriation or
four years from the preliminary injunction.

In determining that the 10-year exclusion
should run from the date of the Commis-
sion’s order, the Commission pointed out
that in its only previous ruling on this
issue, the period of exclusion had so run.
In re Certain Apparatus for the Continu-
ous Production of Copper Rod, 206 USPQ
138 (U.S.I.T.C.1979). The Commission con-
cluded: “The facts of this investigation,
particularly the fact that the misappropria-
tion involved an actual theft of trade se-
crets, support the conclusion that Viscofan
should not be credited with the time be-
tween the misappropriation and the entry
of the Commission’s remedial order.”

The appropriate starting date for an ex-
clusion order based upon misappropriation
of trade secrets necessarily depends on the
facts of the particular case. In Syntex the
district court’s injunction ran for 20 years
from the date of misappropriation. The
fact that this court, in reducing the length
of the injunction in Syntex, indicated that
the maximum permissible injunction would
be eight years from misappropriation (or
four years from the date of the preliminary
injunction), does not establish that the
Commission abused its discretion in this
case in making the effective date of its
10-year exclusion the date of its order.

III
[61 Viscofan challenges the Commis-
sion’s affirmance of the administrative law
judge’s refusal to declassify certain materi-
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al relating to the misappropriation of the
trade secrets that had been submitted to
the Commission as confidential business
records pursuant to a protective order of
the administrative law judge. We do not
reach the merits of that issue, since we
agree with the Commission that we have no
jurisdiction to review the refusal to declas-
sify as part of this review proceeding.

Under 28 U.S.C. § 1295(a)(6) (1982), this
court has exclusive jurisdiction

to review the final determinations of the

United States International Trade Com-

mission relating to unfair practices in

import trade, made under section 337 of

the Tariff Act of 1930....

Congress has specifically defined the “fi-
nal determinations ... under section 337
...” which this court may review:

Any person adversely affected by a final

determination of the Commission under

subsection (d), (e), or (f) of this section
may appeal such determination to the

United States Court of Appeals for the

Federal Circuit. . ..

19 U.S.C. § 1337(c) (1982). Commission de-
terminations under subsections (d), (e), and
(f) are those excluding articles from entry,
excluding articles from entry during an
investigation except under bond, and cease
and desist orders, respectively. The Com-
mission’s refusal to declassify the confiden-
tial material, however, was not “a determi-
nation” under any of those subsections.

The refusal to declassify was unrelated
to the propriety of the exclusion order,
which we have jurisdiction to review under
subsection (d). An affirmance or reversal
of the refusal to declassify would not and
could not in any way affect the validity of
the exclusion order. Viscofan does not
contend to the contrary. It sought to make
the confidential information public only be-
cause it wanted to use it in a foreign court
proceeding, and not because a favorable
ruling on that issue would aid its challenge
to the exclusion order. The Commission’s
refusal to declassify the confidential busi-
ness information is not ancillary to our
review of Viscofan’s challenges to para-
graph 3 of the Commission’s order. Cf.
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Refractarios Monterrey, S.A. v. Ferro
Corp., 606 F.2d 966, 67 CCPA 153, 203
USPQ 568 (1979), cert. denied, 445 U.S.
943, 100 S.Ct. 1338, 63 L.Ed.2d 776, 205
USPQ 488 (1980). Duracell, Inc. v. United
States International Trade Commission,
778 F.2d 1578, 228 USPQ 187 (Fed.Cir.
1985).

We express no view on what court, if
any, would have jurisdiction to review the
Commission’s refusal to declassify. We
hold only that under our narrow jurisdic-
tion to review Commission determinations,
we do not have that authority.

CONCLUSION

Paragraph 3 of the Commission’s order is
affirmed. Insofar as the petition to review
challenges the Commission’s refusal to de-
classify confidential material, it is dis-
missed.

AFFIRMED IN PART and DISMISSED
IN PART.
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United States Court of Appeals,
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March 18, 1986.

Serviceman appealed from order of the
United States District Court for the East-
ern District of Virginia, which dismissed
his complaint based on allegations of denial
of due process at court martial for drug
abuse. Following transfer from the Court
of Appeals, for the Fourth Circuit, the
Court of Appeals, Markey, Chief Judge,
held that: (1) Court of Appeals for the



